IN THE UNI TED STATES DI STRI CT COURT FOR
THE EASTERN DI STRI CT OF PENNSYLVANI A

NANCY MATHERS

|
|
| NO 97-5138
V. |
|
SHERW N- W LLI AMS |
COVPANY, | NC. |
|
Br oderick, J. Novenber 13, 1997
VEMORANDUM

Presently before the Court is the notion of defendant
Sherwin-W I lians Conpany, Inc. (“Sherwin-WIllians”) to transfer
this case to the United States District Court for the Mddle
District of Tennessee, pursuant to 28 U . S.C. 8§ 1404(a).

Plaintiff Nancy Mathers contests the notion to transfer. For the
reasons set forth below, Defendant’s notion to transfer will be
deni ed.

| . Backgr ound

The facts of this case, as alleged in Plaintiff’s conpl aint,
are as follows: Nancy Mathers brings this action under Title
VIl, 28 U S.C 8§ 2000e et seq., and under the Pennsyl vani a Human
Rel ations Act, 43 P.S. 8§ 951 et seq., alleging that her forner
enpl oyer, Defendant Sherwi n-W I Ilians, discrimnated agai nst
Plaintiff on account of her sex by creating and naintaining a
hostile work environment. Plaintiff is a resident of Exton,

Pennsyl vani a, and she was enpl oyed by Sherwin-WIllians until
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February, 24, 1997, when she all eges she was constructively
di scharged. At that tinme, Plaintiff held the position of
Director of Retail Marketing for the Eastern Division. Her
office was | ocated at one of Defendant’s principal places of
busi ness in Ml vern, Pennsyl vani a.

Plaintiff alleges that on January 20, 1997, while attending
Sherwin-Wllians’s 1997 National Sales Meeting in Nashville,
Tennessee, George McCarthy (“MCarthy”), Sherwin-WIlIlians' s vice
presi dent of executive accounts, made comments regardi ng her
appearance and insinuated falsely that Plaintiff was interested
in a sexual relationship with him These coments were made from
a podiumjust prior to McCarthy's presentation to approxi mately
75 managenent representatives, and the comments coul d be heard by
the audience. Plaintiff alleges that McCarthy has nmade sim | ar
comments to Plaintiff at various tines over the past six years,
at |l east once within the hearing of Sherwin-Wllians's Eastern
Division Director of Human Rel ati ons.

Plaintiff alleges that subsequent to McCarthy’'s comments,
while still in Tennessee, she was approached by several of her
managenent col | eagues who made |ight of McCarthy's comments and
asked insinuating questions about her relationship wth MCarthy.
Upon her return to Pennsylvania, Plaintiff alleges that she
received tel ephone calls fromenpl oyees in Sherwin-WIllians’'s

corporate headquarters in Chio who had not been at the Tennessee



conference but who had heard about MCarthy’ s comments. Al though
Plaintiff reported McCarthy’'s comments, as well as the subsequent
condi tions of her enploynent, to two Sherwin-WIllianms Vice
Presidents (one in Chio and one in Pennsylvania), Plaintiff

all eges that Sherwin-WIllianms has never investigated the matter
or taken any disciplinary actions.

Plaintiff alleges that because of MCarthy’'s comments, the
response of her coll eagues, and Sherwin-WIllians’'s | ack of
response in investigating or disciplining McCarthy, she was
constructively discharged on February 24, 1997 when she presented
her notice of involuntary resignation to the Eastern Division
Director of Human Resources.

Plaintiff, along with her husband, has also filed a tort
action in Tennessee state court against George MCarthy all eging
def amati on, outrageous conduct, and | oss of consortium
Def endant McCarthy renoved that action to the United States
District Court for the Mddle District of Tennessee based on
diversity of citizenship
1. Discussion

Def endant noves the Court to transfer this action to the
M ddl e District of Tennessee pursuant to 42 U S.C. 8§ 1404(a)
whi ch provides: “For the convenience of the parties and
Wi tnesses, in the interest of justice, a district court may

transfer any civil action to any other district or division where



it mght have been brought.”

In deciding a 8 1404(a) notion, the Court nust first
determ ne whet her the proposed transferee district is one in
which the plaintiff could have initially filed the action.

Hof fman v. Blaski, 363 U S. 335, 343-344, 80 S.Ct. 1084, 4L.Ed.2d

1254 (1960). It would appear that this action could have been
brought in the Mddle D strict of Tennessee, and neither party
rai ses the issue that it could not have been.

The Court nust next “consider all relevant factors to
det erm ne whet her on bal ance the litigation would nore
conveniently proceed and the interests of justice be served by

[the] transfer.” Junmara v. State FarmlIns. Co., 55 F.3d 873, 379

(3rd. Cr. 1995)(citations omtted). The Third Crcuit has noted
that in determning whether to transfer a case pursuant to 8
1404(a), courts have considered a nunber of factors, anong which
are the followng: the parties’ choices of fora, with greater

wei ght given to the plaintiff’s choice; the convenience of the
parties as indicated by their relative physical and financial
condi tion; whether the claimarose el sewhere; and the conveni ence
of the witnesses. Jumara, 55 F.3d at 879. 1In addition, the
possibility of consolidation with another case in the transferee

district may be considered. Wight and MIler, Federal Practice

and Procedure, 8§ 2384 at 435; see Continental Gain Co. v. The

FBL 585, 364 U. S. 19, 26, 80 S.Ct. 1470, 1474. The burden of



establishing the need for a transfer rests on the defendant, and
“in ruling on defendant’s notion, the plaintiff’s choice of venue
should not be lightly disturbed.” Jumara, 55 F.3d at 879.

In the case presently before the Court, the above factors
wei gh heavily in favor of keeping the case in the Eastern
District of Pennsylvania. The Eastern District of Pennsylvania
is the forumof Plaintiff’s preference, which is entitled to
consi derable weight. The Plaintiff resides in Pennsylvania, and
given the “relative physical and financial condition” of the
parties, Plaintiff’s convenience weighs nore heavily than the
conveni ence of Sherwin-WIllians, a |arge national corporation.
Thus, the parties’ choice of fora and conveni ence weighs in favor
of keeping the case in the Eastern District of Pennsylvani a.

In addition, it is not at all clear that it will be nore
convenient to potential witnesses in the instant action to have
this case transferred to the Mddle D strict of Tennessee.

Def endant has not nanmed any w tnesses who will be inconveni enced
if the instant action remains in the Eastern District of

Pennsyl vani a, nor has the Defendant pointed to the nanmes of any

W t nesses who m ght be inconveni enced by being required to
testify both in the instant action and the action currently
pending in the Mddle District of Tennessee. Thus, Defendant has
not carried its burden in establishing that the conveni ence of

W t nesses necessitates transfer.



Furt hernore, although the action in Tennessee is apparently
based on comments allegedly nmade at a conference in Tennessee,
the present action will apparently enconpass factual allegations
arising not just in Tennessee, but also in Pennsylvania and Chio.

Finally, while it is not this Court’s decision whether to
consolidate the instant action with the case pending in the
M ddle District of Tennessee, this Court takes note that the two
cases involve different defendants and different clains, which
m ght mlitate agai nst consolidation.

Defendant has failed to carry its burden of establishing
that transferring the instant action to the Mddle District of
Tennessee Wi ll pronote the interests of justice or the
conveni ence of the parties and w tnesses.

I11. Conclusion

After carefully considering the relevant factors, for the
reasons heretofore set forth the Defendant’s notion to transfer
the case currently before this Court wll be denied.

An appropriate Order follows.



IN THE UNI TED STATES DI STRI CT COURT FOR
THE EASTERN DI STRI CT OF PENNSYLVANI A

NANCY MATHERS

|
|
| NO 97-5138
V. |
|
SHERW N- W LLI AMS |
COVPANY, | NC. |
ORDER

AND NOW this 13th day of Novenber, 1997; the Defendant
having filed a notion to transfer the instant action to the
United States District Court for the Mddle District of Tennessee
pursuant to 28 U. S.C. 1404(a); Plaintiff having filed a response
in opposition to the Defendant’s noti on;

| T IS ORDERED: For the reasons set forth in the acconpanying
Menor andum of Novenber 13th, 1997, the Defendant’s notion to

transfer i s DEN ED.

RAYMOND J. BRCDERI CK, J.



